U.S. Department of Labor Office of Administrative Law Judges
501 West Ocean Blvd, Suite 4300
Long Beach, CA 90802

(562) 980-3594
(562) 980-3597 (FAX)

DATE: January 4, 2000
CASE NO 1999- ERA- 21
In the Matter of

KURT R RATHGABER,
Conpl ai nant,

V.

W SCONSI N ELECTRI C PONER COMPANY,
Respondent .

RECOMVENDED DECI SI ON AND ORDER
APPROVI NG SETTLEMENT AGREEMENT AND
DI SM SSI NG COVPLAI NT W TH PREJUDI CE

Thi s case arises under the Energy Reorgani zati on Act of 1974 (the
“ERA” or “Act”), as anended, 42 U S.C. § 5851, and the regul ations
promul gated thereunder at 29 C.F.R Part 24. Pursuant to the Act,
enpl oyees of licensees of or applicants for a |icense fromthe Nucl ear
Regul at ory Conmi ssion and their contractors and subcontractors may file
“whi stl ebl ower” conpl aints and receive certain redress upon a show ng
of being subjected to discrinminatory action for engaging in a protected
activity. See 42 U S.C. § 5851(a); 29 CF.R Part 24. 2.

On April 15, 1999, Kurt R Rathgaber (“Conplainant”) filed a
conplaint of retaliation against Wsconsin Electric Power Conpany
(“Respondent”). The Cccupational Heal th and Safety Adm nistration, U S.
Department of Labor, conducted an investigation and determ ned that the
conplaint had nerit. Respondent appealed the findings and renedies
proposed by George Yoksas, Area Director, of the Occupati onal Heal th and
Safety Administration, as set forth in a letter dated May 27, 1999.

On June 11, 1999, this matter was assigned to the undersigned
adm ni strative | aw judge for hearing and adj udi cati on. Pursuant to due
notice, this matter was scheduled to be heard on Cctober 6, 1999, in
M | waukee, W sconsi n. On Septenber 13, 1999, counsel informed this
office that the parties had reached a settlenment agreenment, thus
obviating the need for a formal hearing. On January 4, 2000, this
office received the parties’ fully executed Release and Settlenent
Agreenent (“R&SA”) and Mtion to Dismss Based Upon Voluntary
Settlenment.
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St andard of Revi ew

The i npl ementing regul ations set forth at 29 C F.R Part 24 do not
contain any provision relating to a disnmissal of a conplaint by
voluntary settlement. Therefore, it is necessary to refer to the Rules
of Practice and Procedure for Adnministrative Hearings Before the Ofice
of Adm nistrative Law Judges, which are controlling in the absence of
a specific provision at Part 24. See 29 CF.R Part 18.

Part 18.9 allows the parties in a proceeding before an
adm ni strative | aw judge to reach agreenment on their own. See 29 C. F.R

Part 18.9(a)-(c). The parties nust “[n]otify the administrative |aw
judge that the parties have reached a full settlenent and have agreed
to dismssal of the action.” 29 CF.R Part 18.9(c)(2). Once such

notification occurs, the adm nistrative |law judge shall then issue a
decision within thirty days, if satisfied with the agreenent’s formand
substance. See 29 C.F.R Part 18.9(d). The adninistrative |aw judge
nmust determ ne whether the settlement agreenent is fair, adequate, and
reasonabl e before di sm ssing the case. See Bonanno v. Stone and Wbst er
Eng’g Corp., 97-ERA-22 at 1 (ARB Jun. 27, 1997). See al so Biddy v.
Al yeska Pipeline Serv. Co., 95-TSC-7 at 3 (ARB Aug. 1, 1996) (agreenent
must not contain provisions that are contrary to public policy).

I note that the parties’ agreement appears to enconpass the
settlement of matters under | aws other than the ERA. See R&SA at 2-3,
para. 9. As stated in Poulous v. Anbassador Fuel Gl Co., Inc., 86-CAA-
1 at 1 (Sec’y Nov. 2, 1987), the Secretary of Labor’s “authority over
settl ement agreenents is limted to such statutes as are within [the
Secretary’s] jurisdiction and is defined by the applicable statute.”
Accordingly, | have limted ny review of the Release and Settl enent
Agreenent to determ ning whether its ternms are a fair, adequate, and
reasonabl e settlement of Conplainant’s allegations that Respondent
violated the ERA. See Kimv. University Gty Science Center, 90-ERA-7
at 2 (Sec’y July 26, 1990)(limting review of agreenent to the terns
pertaining to conplainant’s allegation that respondent violated the
ERA) .

Rel ease and Settl enent Agr eenent

Upon careful review, | find that the Release and Settlement
Agreenent fully conports with precedent established by the Secretary of
Labor and/or the Admi nistrative Review Board. | note that the parties

have i ncl uded | anguage to the effect that nothing in the agreenent shal
be construed as an admi ssion of Respondent’s liability. See R&SA at 1,
para. 1. This Recomended Decision and Order, however, should not be
construed as indicating nmy view on the nmerits of this case.

Par agraph 12 of the agreenent provides that the parties shall keep
the ternms of the settlenment confidential, wth certain specified
exceptions. See R&SA at 3, para. 12. | note that the confidentiality
agreement, when construed in light of the provisions set forth in
par agraphs 13 and 14, does not restrict any disclosure where required
by law. See R&SA at 3, paras. 13, 14. See also MAynn v. Pulsair,
Inc., 93-CAA-2 at 2 (Sec’y Jun. 28, 1993); Rondinelli v. Consolidated
Edison Co. of New York, Inc., 91-CAA-3 at 2 (Sec’y Apr. 10,

RECOMVENDED DEC!I SI ON AND ORDER
Rat hgaber v. Wsconsin El ec. Power Co.
1999- ERA- 21 - 2-



1992) (interpreting confidentiality provision as not restricting
di scl osure of the terns of the agreenent where required by |aw).

Par agr aph 20 provi des that the | aws of Wsconsin shall govern this

settl ement agreenent. See R&SA at 4, para. 20. | interpret this
provision as not linmting the authority of the Secretary of Labor or any
federal court under the applicable statutes and regul ations. See

Bonanno, 97-ERA-33 at 2 (construing state | aw provision as not limting
jurisdiction of federal tribunals); Mdynn, 93-CAA-2 at 2.

Mor eover, the Administrative ReviewBoard requires that all parties
requesting settlenment approval of cases arising under the ERA either
provide the settlement documentation for any other alleged clains
arising fromthe sane factual circumstances form ng the basis of the
federal claim or certify that no other such settl enent agreenents were
entered into between the parties. See Biddy v. Alyeska Pipeline Serv.
Co., 95-TSC-7 at 3 (ARB Dec. 3, 1996). Hence, | note that the parties
have certified that this agreenment constitutes the entire and only
settl ement agreenent with respect to Conplainant’s ERA claim See R&SA
at 1, 4, paras. 2, 18.

Accordi ngly, and based on the foregoing, | hereby find the Rel ease
and Settlenment Agreenent, as so construed, to be a fair, adequate, and
reasonabl e settlenent of the conplaint.

Recommended Or der

| T 1S HEREBY RECOVMENDED t hat t he Rel ease and Settl ement Agreenent
bet ween Conpl ai nant Kurt R Rat hgaber and Respondent W sconsin El ectric
Power Conpany be APPROVED and that the matter be DI SM SSED W TH
PREJUDI CE.

Entered this day of January 2000, at Long Beach, California.

DANI EL L. STEWART
Admi ni strative Law Judge

DLS: cdk

NOTI CE: This Recommended Decision and Order will autonmatically becone
the final order of the Secretary unless, pursuant to 29 CF. R § 24.8,
a petition for reviewis tinmely filed with the Adninistrative Review
Board, United States Department of Labor, Room S-4309, Frances Perkins
Bui | di ng, 200 Constitution Avenue, N. W, Wshington, D.C. 20210. Such
a petition for review nust be received by the Admi nistrative Review
Board within ten busi ness days of the date of this Recomended Deci si on
and Oder, and shall be served on all parties and the Chief
Admini strative Law Judge. See 29 C.F.R 88 24.8, 24.9, anended by 63
Fed. Reg. 6614 (1998).
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